











1t could have expressly included that option in section 6.43.
B. Criminal Penalties under Section 6.411

You specifically question whether communications between the ARB and TCAD's in-house
counsel would violate Section 6.411 of the Tax Code, which criminalizes ex parte
comumunications in violation of section 41.66(f) between a review board and the chief
appraiser or any other employee of the district. See Request Letter, supra note 1, at 1; Tex.
Tax Code Ann. §§ 6.411, 41.66(f) (Vernon Supp. 2006). 2

Notwithstanding section 6.411's general prohibition against ex parte communications,
subsection (c) makes section 6.411 mapplicable to "communications between the [review}]
board and its legal counsel." Tex. Tax Code Ann. § 6.411(c) (Vernon Supp. 2006).
Subsection (c) does not define or elaborate on the meaning of the term "its legal counsel."
But read in context and as commonly understood, the term describes an attorney or law firm
that advises or represents the review board or that has an attorney-client relationship with
the review board. See Tex. Gov't Code Ann. § 311.011(a) (Vernon 2005) ("Words and
phrases shall be read in context and construed according to the rules of grammar and
common usage."); see also Monsanio Co. v. Cornerstones Mun. Util. Dist., 865 S.W.2d 937,
939 (Tex. 1993) ("When the legislature has failed to define a word or term, courts will apply
its ordinary meaning."); Merriam-Webster's Collegiate Dictionary 666 (11th ed. 2005)
(defining "its" as "of or relating to it or itself, esp. as possessor, agent, or object of an
action").

Because section 6.411's prohibition against review board communications applies only to a
district employee, the term "its legal counsel” must include a district employee or else the
subsection (c) exception would be superfluous. See Onmribus Intern., Inc. v. AT&T, Inc., 111
S.W.3d 818, 823 (Tex. App.--Dallas 2003, no pet.} ("[W]e may not adopt a construction that
will render any part of the statute inoperative, superfluous, or without legal effect."). We
conclude, then, that the phrase "its legal counsel" is broad enough to encompass district in-
house counsel used by the review board, even though such use may violate section 6.43 of
the Tax Code and the communications may violate section 41.66(f). Section 6.411's criminal
penalties do not apply to a review board communicating with its legal counsel who is also
the district's in-house counsel. “* See Tex. Tax Code Ann. § 6.411(c) (Vernon Supp. 2006).

III. Conclusion

In light of the express and unambiguous legislative mandate against ex parte
communications between a review board and a district employee articulated in section
41.66(f), a district may not use its in-house counsel to also advise the review board on tax
protest matters. However, if such communications take place, section 6.411(c) exempts
communications between the review board and its legal counsel from section 6.411's
criminal penalties for ex parte communications.

SUMMARY



Legal communications relating to tax protest matters between a tax appraisal district's in-
house counsel, who also serves as counsel to the tax appraisal review board for that district,
and the review board outside a public hearing would violate Tax Code section 41.66(f),
which generally prohibits a review board's ex parte communications relating to property tax
protest matters. Section 6.411, which makes ex parte communications between a review
board and a district employee a misdemeanor, does not, however, apply to such
communications.
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Footnotes

1. See Letter from Honorable Fred Hill, Chair, Committee on Local Government Ways and
Means, Texas House of Representatives, to Honorable Greg Abbott, Attorney General of
Texas, at 1 (Jan. 29, 2007) {on file with the Opinion Committee, also available at
http://www.oag state.tx.us) [hereinafter Request Letter].

2. See also Brief from Art Cory, Chief Appraiser, Travis Central Appraisal District, to
Nancy 5. Fuller, Chair, Opinion Commuittee, Office of the Attorney General of Texas, at 2
(Mar, 7, 2007) (on file with the Opinion Committee) [hereinafter TCAD Brief].

3. The terms "appraisal records" and "appraisal rolls" have distinct meanings under the Tax
Code. The chief appraiser prepares "appraisal records listing all property that is taxable in
the district and stating the appraised value of each" and submits the appraisal records to the
review board for review and approval pursuant to chapter 41. Tex. Tax Code Ann. §
25.01(a) (Vernon 2001); see id. §§ 25.22(a), 41.01, 41.12. Once the review board reviews
the appraisal records and determines all protests and challenges, it approves the appraisal
records. See id. § 41.12(a). The approved appraisal records constitute the appraisal roll,
which cannot be changed "[e]xcept as provided by Chapters 41 and 42 . . . and.. . . section



[25.25]." Id. § 25.25(a) (Vernon Supp. 2006) (footnote omitted); see id. § 25.24 (Vernon
2001) (appratsal roll).

4. Because discussions unrelated to the specific "evidence, argument, facts, merits," or
property mnvolved in a tax protest are not prohibited by section 41.66(f), those discussions
would not constitute an offense under section 6.411 and thus presumably are not at issue
here. See Tex. Tax Code Ann. §§ 6.411(c), 41.66(f)(1) (Vemon Supp. 2006).

5. "Ex parte communications" are communications "that involve fewer than all of the parties
. . . legally entitled to be present during the discussion of any matter" and "are barred in
order to ensure that 'every person who is legally interested in a proceeding [is given the] full
right to be heard according to law." In re Thoma, 873 S.W.2d 477, 496 (Tex. Rev. Trib.
1994, no appeal) (quoting Jeffrey M. Shaman et. al., Judicial Conduct and Ethics § 6.01
(1990)). The underlying principle of the prohibition against ex parte communications is that
the disposition of judicial matters is the public's business and should be conducted in public
and in open court, See Erskine v. Baker, 22 S’W.3d 537, 539 (Tex. App.--El Paso 2000, pet.
denied) (citing I re Thoma, 873 S.W.2d at 496).

6. See also Tex. Tax Code Ann. § 41.66(d) (providing for public hearings), (€) (prohibiting
the review board from considering information received outside the protest hearing)
(Vernon Supp. 2006).

7. See also id. §§ 41.45(c) (Vemon 2001) {providing that "[t]he chief appraiser shall appear
at each protest hearing before the appraisal review board to represent the appraisal office"),
41.61(a) (authorizing a review board to subpoena witnesses or documents of a property
owner or district related to a protest).

8. We are not here faced with a situation in which the review board independently employs
under the district budget legal counsel that is also employed as the district's legal counsel.
See TCAD Brief, supranote 2, at 2 ("However, in this instance, TCAD's budget only allows
for an in-house counsel but no specific budget for the ARB to hire or use their own legal
counsel.").

9. See also Senate Comm. on Intergovernmental Relations, Bill Analysis, Tex. S.B. 1452,
78th Leg., R.S. (2003) (Committee Report (Substituted)) ("Ex parte communication between
. . . the appraisal review board and . . . [district] staff is prohibited by the . . . Tax Code, but
there is no penalty for a violation of the Act. C.S.S.B. 1452 makes ex parte communication
between members of the appraisal review board and the . . . [district] staff a Class C
misdemeanor.").

10. You have not asked, and we do not consider, whether any other legal consequences
might apply to the district’s in-house counsel's ex parte communications with the review
board. See Request Letter, supranote 1, at 1.




